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en ~ ~ : File No: V2(ST)038/A-Il/2017-18

~ 3l1frc;r~~: Order-In-Appeal No..AHM-EXCUS-001-APP-157-17-18

~ Date :17-11-2017 ~~ c!51" ~ Date of Issue------

Passed by Shri Uma Shanker Commission~r (Appeals)
Arising out of Order-in-Original No SD-01/17/03/AC/Pacifica/16-17 Dated

31.01.2017 Issued by Assistant Commr STC, Service Tax, Ahmedab_ad

'11<flclq)df q)T -TI1f '@ -qm
Name & Address of The Appellants

Mis. Pacifica Developers Pvt Ltd

Ahmedabad
~ 3l1frc;r ~ ~~ ail{ ft anfa sf@a If@era7l alt ar@ha RfRa >fcf5N ~ ~
x=rcnmt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:- ·

ft zyc, Tl zyc vi hara ar4lain +nrznf@raw at r9ca--
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fa#tu 3rf@e)fr, 1994 4t nr 86 siafa or4la at fr # tfIB c!5l" \iTT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2tr 9ls # zyen, Tr zre v hara r4a urn@ear 3i1. 20, q #ea
t51ffttccl cbA.Ji'3°-s, ~ ~. '1!t5+-JcMlt;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4)#ta =urnf@raw at fa4fr 3rf@fzm, 1994 _ c!5l" ~ 86 (1) iafa r8ta ala
Plll+-11c1cfi, 1994 cB" ~ 9 (1) cB" ~ ~ -cprt ~.-tr- 5 '# "'cfR ~ "ff c!5l" w
ah+ft vi sat arr fGra mar # f@sg 3r4la{ it sat #Raif
aft Gt a1Reg (Gr va fr ,R 3tf) shh arr # RGr en i rzf@eraswr qr +mrnfl fer
2, agimfr ar4~a eta kn a ft a srra «RGrzr m uif@a a rz # w
it Gsf ara at in, ans #t wr 3it nun ·Tzar if 6u, s a zu Ur q t cmi ~
1 ooo / - -qfr-ff ~ "ITT1fr 1 uai hara #t ir, ans #t wr 3it am rzI if 6Us5 Gil UT
50 ~ cfcb GT fil ~ 5000/- -qfr-ff ~ °ITT'fr I gt hara at i, ans at +TTlT 3TR ~ 1TllT
Gift wq; so ala zn Una Gnat & asi 6I; 1oooo/- ut it tft
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or ----
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is ·s~ irara;-? r.Jt.
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,00O/- where the amo~nt~c.~"'R'' csr,,,'°'°<>i
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f0yft{i.,0 ~-. ~ %: •»° W% "­

±:1%" t±%
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench ofTribunal is situated.

(iii) fcre'l<r a~.1994 ct'\ EfRT 86 ct'\ BtI-~ ~ (21l') ct; 3ffilffi 3ttfn;f ~ Pl<11JitjC'll. 1994 ct; mq 9 (21l')
ct; 3ffilffi f.!Erlfur -q;p:r -crx,:tr.-7 ii ct'\ w~~~~~..~n zga (sr4ta) #asa mtrm- (0IA)(
m~ wmum m mift) ar'R ·am .
srgr, srra / ngar srrar A2I9kaUr zc, sr9#r urn@raw at sraa far &a g; rr
(010) ct'\~~ mifi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one ofwhich shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. <!~~~~- 1975 ct'\ mu tJx~-1 * 3@lffi RefRa fg 3rgra arr va er
~ er; ~ ct'\ ffl tJx xii 6.50/- t@ at Ira1za gca fa aaT ±tr• I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. WllT yens, 3Ta gens vi hara arft#a arnf@raw (arfRtf) Punraft, 1982 aff vi arr iifr rcai cn1"
~ffl q@ f.r4.rr ct'\ 3rR 'll'i E<fR~ fcpm iJITTTT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr ares, as4tr3la eyca vi hara3rharu@raw (ail#aa 4fr 3r4hi a maii
#4tr3TT area 3f@)@I5,&y#t err 39q#3iaa fa4rzrGiz1-3f@,@zn2g(ey #st vi&zn
9) feciia: ·.o.&g sit Rt fa4tr3f@)fr, €&&y Rt err cs h3iaiaara at ±fr ara #r as ?&,
aar fefaata{ q4-fr smraw3rfaj , aarf fagr eara3iairsm #l5arft 3r4@nr2zr
ufu Gffm.~~ .3ITTtcfi .=r ITT

~~~rc;q:;"Q'c[~~~" J=lTdT fci;"Q'"Jf(f ~rc;q:;,, ~~~nfl:rc;rt -
3 2

(i) trm11-g'r~~fattn"fur~

(ii) ~~cfi't"~~~ufu
(iii) crdz srm fzqmait # fr 6 #3ii 2zn var

> 3matqr zrz faz err hman fa#tr(i. 2) 31f@1fr, 2014 a 3war ua fa#
"~~~~~~3f$V<t .wfRircfi)-m-r. .=rti'MI

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) r if , sr3r h sf 3rft nfawr ama szi srea 3ftrcIT ~wcfi m GUs
3 0

fcl a 1fac1 tn" 'ffi 1IP'T fc!r,,r '3TQ' ~wcfi c); 10% 3f1@'Io, tR' 3it srzihaaus fa a 1fac1 trr~GUs c); 10%
. ~ ~

1rarerrRt srrate1 --­?
4(1) In view of above, an appeal against this order shall lie before the 1-r-~)i'a~0· '.q!<?-J,"';; .'-
payment of 10% of the duty demanded where duty or duty and penalty are Jfgl p~t§!»£}f \. \
penalty, where penalty alone is in dispute. · . NM? =

• &% ·­± '5$'\Ofa,..O c1f' ~ ',ao ~s8 .>
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ORDER-IN-APPEAL

This appeal has.been filed by M/s. Pacifica Developers ·Pvt
k +­

Ltd., Reflections, Near Vaishnodevi Temple, NVear Nirma University,
Ahmedabad-382735 (hereinafter referred to as "the appellant") against
the Order-in-Original No. SD-01/17/03/AC/Pacifica/16-17 dated
07.02.2017 (hereinafter referred to as "the impugned order") passed by
the Assistant Commissioner, Service Tax, Division-I, Service Tax
Commissionerate, Ahmedabad (hereinafter referred to as "the

adjudicating authority").

2. Brief facts of the case are that during the course of audit for
the period 2012-13 to 2014-15, it was found that the appellant had
availed CENVAT Credit on input services of Rs. 25,196/- on the invoices
relating to Food/Outdoor Catering and Hotel Stay issued by four hotels
namely Silver Apple, The Pride Hotel, Palm Grove Beach Hotels P. Ltd.
and Pacifica Hotels Ahmedabad P. Ltd. during the said period under sales
promotion services. Consequent to this audit, a show cause notice dated
17.11.2016 was issued inter alia alleging that the Outdoor Catering
Service has been kept out of the purview of the "input service" in terms of.
the provisions of Rule 2(I)(C) of CCR, 2004, when such services are used
primarily for personal use or consumption of any employee; that their ST-
3 returns did not shown the figure of CENVAT credit availed by them
under the category of Outdoor catering; that they wrongly availed the
credit with an intention to evade payment of Service Tax and the
department would never come to know the act of the appellant, but for
the audit objection. The said notice therefore proposed recovery of the
wrongly availed CENVAT credit along with interest and further proposed
penalty on the appellant. 'This Show Cause Notice was adjudicated by the

0 adjudicating authority vide .above said impugned order wherein the
adjudicating authority, upheld thedemand and recovery of Cenvat Credit
of Rs. 25,196/- alongwith interest and imposed penalty under the
provisions of Rule 15 (3) read with section 78 of the Finance Act, 1994.

3. Being aggrieved, the appellant has filed the present appeal
on the grounds that they are rightly eligible for the CENVAT Credit of Rs.
25,196/- which was disallowed by the adjudicating authority. Appellant

relies mainly on the definition of 'input services'

The appellant submits that the definition of input service
includes the services which are used in activities relating to business. The
definition specifies some of the activities "accounting, auditing, financing, Q
recruitment and quality control, coaching and training, cone€@Ric%¥,> ·we

networking, credit rating, share registry and· security and trr :, ,
: O ­rs ° 5o
- '3°
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specified activities do merely denote some activities related to business

which is only illustrative and not exhaustive and the scope and the

definition of the terms "in relation to" and "such as" is very wide and

connotes all the activities related to business and stated that an arount

of Rs. 25,196/- should be allowed as CENVAT credit on sales promotion

services based on the exhaustive definition of input services.

4. A personal hearing in the matter was held on 01.11.2017 and

Shri R. Subramanya, Advocate appeared on behalf of the appellant and

reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case on

records, appeal memorandum and submissions made by the appell2nts at

the time of personal hearing. I find that the appellant failed to provide the

evidence that the said services were availed to cater the customers/-clients gathering at the site events organized by them and the invoices

provided by the appellant clearly mentions the outdoor catering service

and thus it nowhere falls under the category of sales promotion service. I

find that clause ( c) of input service definition of rule 2(1) of CCR, 2004,
introduced w.e.f. 01.04.2011 specifically excludes the outdoor catering

service used for personal use or staff welfare from eligible input service,

which reads as follows :­

Rule 2(1) : "Input Service" means any service, ­
(i) used by a provider of output service forproviding an output service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in relation

to the manufacture of final products and clearance of final products, up

to the place of removal, and includes services used in relation to

modernization, renovation or repairs of a factory, premises of provider of

output service or an office relating to such factory or premises,

advertisement or sales promotion, market research, storage up to the

place of removal, procurement of inputs, accounting, auditing, financing,

recruitment and quality control, coaching and training, computer­

networking, credit rating, share registry, security, business exhibition,

legal services, inward transportation of inputs or capital goods and

outward transportation up to the place of removal; but excludes, ­
(A) service portion · in the execution of a works contract and

construction services including service listed under clause (b) of

section 66E of the Finance Act (hereinafter referred as specified

services) insofar as they are used for ­
(a) construction or execution of works contract of a building or a

civil structure or a part thereof; or ire,,
6 'At c, o

0 ° a ,
(b) ayins ot foundation or making ot structures$?fsi swpgpg g£%·

cots ass. scot tor tne orion see&moil#it& oh; $

seamed serves:or t.AS? kgv%.-.
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(8) Services provided by way of.renting of a motor vehicle, insofar as
they relate to a motor vehicle which is not a capital goods; or

(BA) Service of generaf?insurance business,"servicing, repair and

maintenance, insofar as they relate to a motor vehicle which is not

a capital goods, except when used by

(a) a manufacturer of a motor vehicle in respect of a motor vehicle.

manufactured by such person; or

(b) an insurance company in respect of a motor vehicle insured or

reinsured by such person; or

(C) such as those provided in relation to outdoor catering, beauty

treatment, health services, cosmetic and plastic surgery,

membership of a club, health and fitness centre, life insurance,

health insurance · and travel benefits extended to employees on

vacation such as Leave or Home Travel Concession, when such

services are usedprimarily for personal use or consumption of

any employee;

[emphasis supplied]

As is seen in .terms of the said amended rule, the definition of

0

input service, does not cover outdoor catering . as there is a specific
exclusion to the same. Such exclusion from 1.4.2011 was a conscious
decision on part of the legislature having knowledge of earlier judicial
decisions on the such subject, yet the legislature chose to exclude these
items from the definition of input service and wisdom of the legislature
cannot be questioned, in the guise of interpretation. Moreover the
interpretation cannot add words to the definition, where definition is
unambiguous and crystal clear. The Hon'ble High Court of Bombay in the
case of Nicholas Piramal (India) Limited [2009(244) ELT 321 (Born)], has
on the question of interpretation of rules, made the following observation:

"We may only mention that hardship cannot result in giving a go-by to

the language of the rule and making the rule superfluous. In such a case

it is for the assessee to represent to the rule making authority pointing out

the defects if any. Courts cannot in the guise of interpretation take upon

themselves the task of taking over legislative function of the rule making

authorities. In our constitutional scheme that is reserved to the legislature

or the delegate.
Hardship or breaking down of the rule even if it happens in some

cases by itself does not make the rule bad unless the rule itself cannot

be made operative. At the highest it would be a matter requiring

reconsideration by the delegate.
ft is never possible for the Legislature to conceive every possible-· · .

+
difficulty. As noted a provision or a rule can occasion hardship to," ·re »

6- '

that cannot result in the rule being considered as absurd or m
0 -­

unjust. $
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In our opinion, the rule must ordinarily be read in its literal sense

unless it gives rise to an ambiguity or absurd results."

7. In this regard Hon'ble Supreme Court has very categorically stated

that "Courts cannot add words to a statute or read words into it which are

not there" (Parmeshwaran Subramani [2009(242)ELT 162(SC)]. Moreover,
in the guise of interpretation, no intention can be added, when intention of

legislature is very clear.

8. I also rely on the judgeme_nt of the (i) M/s AET LABORATORIES

PVT. LTD. [2016(42) S.T.R. 720(Tri.-Bang.)] and.(ii) M/s. APPLIED MICRO

CIRCUITS INDIA PVT. LTD. [2016(42) S.T.R. 441(Tri.-Mumbai] wherein

CENVAT credit on the outdoor catering service was rejected.

9. In view of above, I reject the appeal of the appellant

10. 3r41aai tr a# RR a 3rdtt a fart 3atah f@nz star Al

11. The appeals filed by the appellant stand disposed off in above

terms.

.•l
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(zsmr gia)
Commissioner, (Appeals),
Central Tax, Ahmedabad.

(VIN LUKOSE)
SUPERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD

BY R.P.A.D

To,

M/s. Pacifica Developers Pvt Ltd.,
Near Vaishnodevi Temple,
Near Nirma University,
Ahmedabad-382735

Copy to:-

0

The Chief Commissioner, Central Tax Zone, Ahmedabad. ~ ~a1o,

The Commissioner, Central Tax, " .. . /· to .s«.
me Dy. / Asst. commissioner, central Tax, piston- }p»j6.r?ff
The Addl./Jomt Commisslonei, (Systems) Central rax·- ·1"2e'?
G d f

· 1 , , . ~ ., ) r. ' ) ·-
uar 1e. . l &r; .5

P.A. to Commissioner (Appeals),. be} "" ita. "z.-.· s
·e· -"O; ·u~'li "7'
-~ ..----


